
207

Office of the Secretary of Transportation § 23.53

the information it has obtained from
the other agency.

(3) If the potential MBE contractor
has been determined by the Small
Business Administration to be owned
and controlled by socially and eco-
nomically disadvantaged individuals
under section 8(a) of the Small Busi-
ness Act, as amended.

§ 23.53 Eligibility standards.
(a) The following standards shall be

used by recipients in determining
whether a firm is owned and controlled
by one or more minorities or women is
and shall therefore be eligible to be
certified as an MBE. Businesses ag-
grieved by the determination may ap-
peal in accordance with procedures set
forth in § 23.55.

(1) Bona fide minority group mem-
bership shall be established on the
basis of the individual’s claim that he
or she is a member of a minority group
and is so regarded by that particular
minority community. However, the re-
cipient is not required to accept this
claim if it determines the claim to be
invalid.

(2) An eligible minority business en-
terprise under this part shall be an
independent business. The ownership
and control by minorities or women
shall be real, substantial, and continu-
ing and shall go beyond the pro forma
ownership of the firm as reflected in its
ownership documents. The minority or
women owners shall enjoy the cus-
tomary incidents of ownership and
shall share in the risks and profits
commensurate with their ownership in-
terests, as demonstrated by a examina-
tion of the substance rather than form
of arrangements. Recognition of the
business as a separate entity for tax or
corporate purposes is not necessarily
sufficient for recognition as an MBE.
In determining whether a potential
MBE is an independent business, DOT
recipients shall consider all relevant
factors, including the date the business
was established, the adequacy of its re-
sources for the work of the contract,
and the degree to which financial,
equipment leasing, and other relation-
ships with nonminority firms vary
from industry practice.

(3) The minority or women owners
shall also possess the power to direct

or cause the direction of the manage-
ment and policies of the firm and to
make the day-to-day as well as major
decisions on matters of management,
policy, and operations. The firm shall
not be subject to any formal or infor-
mal restrictions which limit the cus-
tomary discretion of the minority or
women owners. There shall be no re-
strictions through, for example, bylaw
provisions, partnership agreements, or
charter requirements for cumulative
voting rights or otherwise that prevent
the minority or women owners, with-
out the cooperation or vote of any
owner who is not a minority or woman,
from making a business decision of the
firm.

(4) If the owners of the firm who are
not minorities or women are dispropor-
tionately responsible for the operation
of the firm, then the firm is not con-
trolled by minorities or women and
shall not be considered an MBE within
the meaning of this part. Where the ac-
tual management of the firm is con-
tracted out to individuals other than
the owner, those persons who have the
ultimate power to hire and fire the
managers can, for the purposes of this
part, be considered as controlling the
business.

(5) All securities which constitute
ownership and/or control of a corpora-
tion for purposes of establishing it as
an MBE under this part shall be held
directly by minorities or women. No
securities held in trust, or by any
guardian for a minor, shall be consid-
ered as held by minority or women in
determining the ownership or control
of a corporation.

(6) The contributions of capital or ex-
pertise by the minority or women own-
ers to acquire their interests in the
firm shall be real and substantial. Ex-
amples of insufficient contributions in-
clude a promise to contribute capital, a
note payable to the firm or its owners
who are not socially and economically
disadvantaged, or the mere participa-
tion as an employee, rather than as a
manager.

(b) In addition to the above stand-
ards, DOT recipients shall give special
consideration to the following cir-
cumstances in determining eligibility
under this part.
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(1) Newly formed firms and firms
whose ownership and/or control has
changed since the date of the advertise-
ment of the contract are closely scruti-
nized to determine the reasons for the
timing of the formation of or change in
the firm.

(2) A previous and/or continuing em-
ployer-employee relationship between
or among present owners is carefully
reviewed to ensure that the employee-
owner has management responsibilities
and capabilities discussed in this sec-
tion.

(3) Any relationship between an MBE
and a business which is not an MBE
which has an interest in the MBE is
carefully reviewed to determine if the
interest of the non-MBE conflicts with
the ownership and control require-
ments of this section.

(c) A joint venture is eligible under
this part if the MBE partner of the
joint venture meets the standards for
an eligible MBE set forth above and the
MBE partner is responsible for a clear-
ly defined portion of the work to be
performed and shares in the ownership,
control, management responsibilities,
risks, and profits of the joint venture.

(d) A joint venture is eligible to com-
pete in an MBE set-aside under this
part if the MBE partner of the joint
venture meets the standards of an eli-
gible MBE set forth above, and the
MBE partner’s share in the ownership,
control, and management responsibil-
ities, risks, and profits of the joint ven-
ture is at least 51 percent and the MBE
partner is responsible for a clearly de-
fined portion of the work to be per-
formed.

(e) A business wishing to be certified
as an MBE or joint venture MBE by a
DOT recipient shall cooperate with the
recipient in supplying additional infor-
mation which may be requested in
order to make a determination.

(f) Once certified, an MBE shall up-
date its submission annually by sub-
mitting a new Schedule A or certifying
that the Schedule A on file is still ac-
curate. At any time there is a change
in ownership or control of the firm, the
MBE shall submit a new schedule A.

(g) Except as provided in § 23.55, the
denial of a certification by the Depart-
ment or a recipient shall be final, for
that contract and other contracts

being let by the recipient at the time
of the denial of certification. MBEs and
joint ventures denied certification may
correct deficiencies in their ownership
and control and apply for certification
only for future contracts.

(h) Recipients shall safeguard from
disclosure to unauthorized persons in-
formation that reasonably may be re-
garded as confidential business infor-
mation, consistent with Federal, state
and local law.

§ 23.55 Appeals of denials of certifi-
cation as an MBE.

(a) Filing. Any firm which believes
that it has been wrongly denied certifi-
cation as an MBE or joint venture
under §§ 23.51 and 23.53 by the Depart-
ment or a recipient of DOT financial
assistance may file an appeal in writ-
ing, signed and dated, with the Depart-
ment. The appeal shall be filed no later
than 180 days after the date of denial of
certification. The Secretary may ex-
tend the time for filing or waive the
time limit in the interest of justice,
specifying in writing the reasons for so
doing. Third parties who have reason
to believe that another firm has been
wrongly denied or granted certification
as an MBE or joint venture may advise
the Secretary. This information is not
considered an appeal pursuant to this
section.

(b) Decision to investigate. The Sec-
retary ensures that a prompt investiga-
tion is made pursuant to prescribed
DOT title VI investigation procedures.

(c) Status of certification during the in-
vestigation. The Secretary may at his/
her discretion, deny the MBE or joint
venture in question eligibility to par-
ticipate as an MBE DOT-assisted con-
tracts let during the pendancy of the
investigation, after providing the MBE
or joint venture in question an oppor-
tunity to show cause by written state-
ment to the Secretary why this should
not occur.

(d) Cooperation in investigation. All
parties shall cooperate fully with the
investigation. Failure or refusal to fur-
nish requested information or other
failure to cooperate is a violation of
this part.

(e) Determinations. The Secretary
makes one of the following determina-
tions and informs the MBE or joint
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